
CCJD Learning Brief: Project with Traditional Leaders 

 
Twenty CCJD paralegals conducted 216 workshops and meetings with 3776 traditional leaders from 

24 traditional courts. Two thirds of the courts were men and a third were women, with two chiefs 

being female. The aim was to advance the rights of women and children. After an update training by 

CCJD’s head office in September in five relevant acts, the paralegals gave the workshops from 

October to July.  

Before each workshop, staff asked participants what their knowledge was of each Act and recorded 

this, and after the session they asked the council to describe what they had learned. Where possible, 

staff returned to the courts a month after each workshop to ask whether they had dealt with a case 

on that subject, and if so how the workshop had affected their decision-making.  

The Domestic Violence Act: What did Traditional Leaders Learn? 

Staff held 66 workshops and follow-up meetings on The Domestic Violence Act. Before the 

workshops, half of the courts dealt only with non-violent domestic disputes, and referred those 

involving injuries to the civil courts. The other half still dealt with cases involving physical injuries and 

even rape. Council members generally understood domestic violence as only physical or sexual, and 

did not realise that the definition includes emotional and economic abuse and the destruction of 

property. Several courts were not aware that sexual relations within marriage can be construed as 

rape, if relations are forced.  

The minority of courts that had not been reporting rape cases to the police, learned that they are 

obliged to do so. They accepted the message that a court commits an offence if it allows a 

perpetrator only to pay compensation, and that court members can be arrested for allowing this. 

Participants learned that men can also be victims of domestic violence, a point that male council 

members were pleased to hear, as they had felt the Act only protects women.   

The traditional leaders do not generally conduct mediations. Instead they listen to the complainant, 

call the defendant, and then make a quick decision. They learned about the importance of listening 

to both sides of the story and not siding hastily with the accuser or taking the man’s side. They were 

made aware of the counselling and mediation process that takes place at CCJD’s advice offices. 

The courts prefer to keep abuse quiet as a family matter and not involve the police. In this respect 

they follow their clients’ wishes, and the traditional courts have this jurisdiction in less severe cases 

of domestic violence. Half of the courts already referred cases of physical or sexual domestic 

violence to the police, rather than dealing with them at the court. The workshops reinforced this and 

recommended to the other courts s that the best way to tackle the abuse is by opening a case, and 

that mediations and protection orders can play an important role. The courts learned the value of a 

protection order, how it can reduce abuse, and how to apply for one. 

A minority of councils were resistant to the Act, which they feel conflicts with their traditional 

customs, whereby problems are dealt with in private as a family without involving police and courts. 

They say that their clients do not seek an arrest, even in some cases of physical abuse, as they dislike 



the long, public and adversarial court process, and the traditional courts want to follow their clients’ 

wishes. 

The Domestic Violence Act: How have the Traditional Leaders Applied their Knowledge? 

When dealing with cases after the workshops, the courts applied their wider definition of domestic 

violence, using their new understanding of different forms of abuse to determine whether behaviour 

is unacceptable. They have increasingly explained how protection orders work and how to apply for 

one, referring clients to magistrate courts and the advice offices for this service. Courts have 

continued to deal with other disputes in relationships. They have begun to advise men that forced 

sexual relations within marriage are the same as rape, and that beating a wife for refusing sexual 

relations is a serious offence. At least two courts, at Madadeni and Ekuvukeni, reported that they 

had stopped dealing with severe cases of domestic violence involving rape and physical injuries, and 

had instead referred these cases to the magistrate courts or CCJD advice offices.  

The Maintenance Act: What did Traditional Leaders Learn? 

Paralegals gave 39 workshops and follow-up meetings on The Maintenance Act. Most already knew 

and accepted that a father is obliged to maintain his child, which is also part of traditional custom. 

Before the workshops, traditional leaders dealt with maintenance cases by referring them to the 

maintenance court, or by calling them to mediation.  

Some participants did not know the difference between child maintenance and government child 

support, thinking that if a child receives government child support, the parents do not have to pay 

maintenance as well. All participants learned how to advise a client to apply for maintenance, using 

a maintenance investigator and providing a person’s details. They learned that an investigator can 

visit people’s homes to see if they are self-employed, and that it is possible to attach a person’s UIF 

or provident fund if they are not working.  

The traditional leaders were informed that both parents are obliged to pay maintenance until the 

child can support themselves, which most did not agree with. The men were pleased to learn that 

mothers are equally obliged to maintain their children. The courts learned that grandparents can 

apply for the child support grant if they are looking after the children and if the parent is working or 

abusing the grant. Courts didn’t know that partners have to support their partners even if they are 

not living with them, or if they are divorced and are denied access to their child, or that women have 

to support men if they are working and man is not.   

Most participants were unaware that grandparents are obliged to pay maintenance if parents 

cannot, and were happy to apply this principle, which is part of Zulu custom. They did not know that 

siblings are liable if other relatives cannot pay, and that a person is obliged to support the children of 

his or her partner from another relationship. Many did not agree with this.  

With paternity testing, half of the courts were using a custom whereby the chief or the child’s 

grandparents look at the child’s features and decide. Alternatively, courts simply ask a man if he has 

had sexual relations with the mother, and if he says yes then the verdict is: ‘The child is yours, you 

must pay maintenance.’ The workshops explained the advantages of DNA testing, including that it 

legally binding, and most accepted this.  



The Maintenance Act: How have the Traditional Leaders Applied their Knowledge? 

In cases dealt with after the workshops, the courts have explained to women how to apply for 

maintenance at the court, and what documents are needed. They referred more cases to court for 

paternity testing. They advised both parents of their responsibilities to support the child, and in what 

circumstances, until the child is old enough to take care of itself. When courts mediated cases 

themselves, they gave both parties a chance to state their side of the argument and did not make 

decisions hastily.  

The Customary Marriages Act: What did Traditional Leaders Learn? 

Paralegals gave 42 workshops and follow-up meetings on The Customary Marriages Act. The court 

members often deal with cases involving estates in marriages, for example of men who have married 

several times under customary marriage but have not registered them or left a will. We found that 

most community members in the rural areas we visited prefer customary marriage to civil. Most 

men  do not make a formal will, and that this leads to problems when they die - especially for wives 

and their children and family, who are generally excluded from inheriting by the husband’s brothers 

and other family.  Divorce is seen as alien to their customs.  

We learned that in general the courts are in favour of the Act, as they feel it protects and regulates 

their traditional custom, which is the most popular form of marriage in their communities. Along 

with The Maintenance Act, these workshops were the easiest to conduct and involved the most 

participation from women. 

Most courts were unaware that customary marriages need to be registered at Home Affairs, which 

involves allocating a share of your estate to each wife in the event of your death. They learned what 

documents are needed, and what to do if you have lost them. The courts learned that a wife and her 

children should inherit her dead husband’s estate, that illegitimate children can inherit, that 

unregistered customary marriages are still valid and can be registered years later, and how to prove 

that a person married under customary law. 

Participants learned that it is not enough for couples to have lived together for several years, but 

that they have to marry and register in order to have a claim to eachother’s estates. It is possible to 

register a customary marriage after the death of one spouse but is difficult. The courts were happy 

to hear this because they often deal with cases where the husband dies, the marriage has not been 

registered, and there are disputes over the estate.  Participants learned that it is permitted to 

divorce in a customary marriage, and how property is divided in a customary and civil marriage if a 

spouse dies intestate.  

The only objection to the Act was that most men did not like having to ask permission from their first 

wife if they want to marry again. They said that sometimes the wife refuses, and then they are stuck. 

Some marry again in secret, regardless.  

The Customary Marriages Act: How have Traditional Leaders Applied their Knowledge? 

When dealing with cases after the workshops, the courts advised clients to register their marriages 

and how to do so. This has had the effect of securing the wives’ and children’s inheritance from the 

husband’s family. The courts have advised clients that if a man has died intestate, his wife and 



children should inherit, even his illegitimate children. Before the workshop, most courts were 

refusing to allow people to divorce. Now they refer these cases to the magistrate court.   

The Child Justice Act: What did Traditional Leaders Learn? 

The workshops on this topic were the most difficult, as they met with strong resistance. The great 

majority of traditional leaders feel that children should be punished as adults, including with 

corporal punishment, that youth detention centres and other sentencing options are too lenient, 

and that the law takes away their power as parents and encourages children to disrespect them. 

However, as with the other Acts, they accept that the law has been passed and that they have to 

obey it.  

In matters concerning children, the focus of traditional custom is of reconciliation via damages 

between the parents of misbehaving children and the victims of the crime, and of corporal 

punishment for the child. There is no habit of counselling a child and trying to understand the 

reasons for their misbehaviour, which is a focus of the Act. One similarity with civil law is that in Zulu 

tradition there is not a custom of incarceration for children (or adults), and the new Act only allows 

for this in exceptional circumstances.  

Paralegals gave 35 workshops and follow-up meetings on The Child Justice Act. Before the 

workshops, most courts knew that they were not allowed by law to deal with children’s cases. They 

were aware that they are not allowed to sanction the physical punishment of children. Most cases 

involving children are typically of cattle theft, insults, or of a boy conceiving a child and the family 

seeking damages. Since these cases usually involve settlements between the parents of the children, 

the courts feel they can deal with them and do so. The preferred method is to arrange for payment 

of compensation: for example if a child has stolen a cow, as in a recent case in Bulwer, the child’s 

parents pay compensation.  

A small minority of courts were still dealing with serious cases such as rape, and allowing corporal 

punishment. These courts learned they have to refer child abuse cases to the police, rather than 

allowing them only to be discussed as a family and for compensation to be paid. They were made 

aware that there is a different justice system for children, in which they have their own separate 

courts and that children should receive counselling, not just a beating. The councils learned that they 

should try to teach children the right way to behave. They were reminded that courts cannot order a 

child to be beaten. Most were not aware that virginity testing is only permitted if a child is over 16 

and has given written consent. 

They learned about the various details of the Act which focus on the child’s background and psycho-

social needs and development: that a child’s home situation has to be assessed because there may 

be circumstances which drive them to steal or become abusers; that sometimes children are 

pressurised into committing crimes by adults, as occurred in the case of cattle theft during the 

project, and that children can be released into the care of parents instead of sent to prison, a fact 

which was unpopular.  

The Child Justice Act: How have Traditional Courts Applied their Knowledge? 



While some courts were entirely resistant to the principles and details of the Act, the younger 

members were receptive to the idea of counselling children, of understanding the reasons and 

mitigating factors in their background for their misbehaviour, and of treating them differently to 

adults. For example, a member of Mafunze Court who was also a school principal took the ideas on 

board and began to apply them when disciplining his learners. In the cases that these courts have 

handled since the workshops, they no longer deal with children’s cases in front of the main court, 

but in a separate room. Two councils which have dealt with cases of child rape since the workshop 

have told the families to report to the police and have refused to deal with the matter, which they 

would previously have done. Those courts which used to sanction the hitting of children, no longer 

do. They now refer more cases to the police and advice offices.  

Workshops on The Sexual Offences Act: What did Traditional Leaders Learn? 

Paralegals gave 34 workshops and follow-up meetings on The Sexual Offences Act.  Of the five 

topics, this was the area where the courts deal with the fewest cases, as victims generally report 

directly to the police and most courts already knew that they should not deal with these problems. 

There were some courts where traditional leaders said they followed the practice of paying 

compensation, either in money or livestock, for rape and for lesser offences such as touching and 

verbal harrassment. 

The courts learned how the Act defines and outlaws the sexual grooming of children, child 

trafficking, incest, pornography and sexual abuse. As under the Domestic Violence Act, many men in 

the courts didn’t believe that forced sexual relations within marriage constitute rape. The women 

were happy that the law protects them in this respect, while many men were angry. The councils 

were made aware of how to advise people on how to preserve evidence after rape.  

Participants learned not to mediate cases of sexual abuse, or to facilitate or witness the payment of 

damages in rape cases, and that that courts can be charged if they do this or don’t report the crime. 

They were encouraged to advise people to report all sexual offences to the police instead, and to 

work more closely with them and the CCJD advice offices. They received the message that it is a 

crime to accept a bribe from a perpetrator of sexual abuse. They learned that virginity testing is only 

permitted if a child is over 16 and has given written consent, as well as about post-exposure 

prophylaxis (PEP) to prevent infection with HIV. 

Participants discussed the traditional custom of ukuthwala, which is the practice of abducting young 

girls and forcing them into marriage, often with the consent of their parents. The girls who are 

involved in this practice are frequently under-age. The paralegals advised the courts to find out the 

age of the child and not to be involved with girls under 16. They explained that many parents will not 

accept the offer of lobola after ukuthwala, but will lay a charge of abduction. 

Some courts were resistant to idea that there should be no compensation for rape, saying they will 

follow their clients’ wishes anyway, because often rape takes place in the family and those involved 

do not want an arrest. The workshops explained how bail works, which often leads to 

misunderstandings and lack of confidence in the formal justice system amongst traditional leaders 

who see a person arrested and then released on bail and apparently free. It was also explained that 

bail is decided by the courts and not the police.   



The Sexual Offences Act: How have Courts Applied their Knowledge? 

A minority of members used to deal with cases of rape and ask a perpetrator to pay damages, but 

since the workshops they refer these cases to the police or advice offices. Two courts, one in 

Madadeni and one in Ekuvukeni, handled cases of child rape since the workshops. In one, a 

grandmother had brought her 17 year-old grandchild to the court to ask for compensation to be paid 

after she had been raped. In each case the chief asked the paralegal for advice. They told the chief 

that this is illegal and that if he allows it he is breaking the law and can be arrested, and that the case 

must be reported to the police. The courts took this on board and refused to witness the payment, 

sending the families away and telling them to report to the police. One paralegal added that other 

chiefs, whom she has not been able to organise workshops with, still accept compensation for rapes 

at their courts. 

What Now for Us and Others? 

It has been difficult to assess fully how some of the courts have applied their knowledge, as many 

workshops took place from March to July, and these courts have not dealt with certain types of 

cases since the workshops ended or have not been available for a follow-up meeting. The councils 

generally adjudicate less often on cases involving physical or sexual domestic violence, sexual 

offences and maintenance cases than on land issues, property, neighbour disputes and minor crimes 

by children such as theft. More time is needed to assess fully how courts are implementing their new 

knowledge. We will follow-up after the project has ended in order to reinforce the knowledge we 

have transmitted and monitor decisions being taken.  

As a result of the workshops, more cases of domestic violence, maintenance, sexual offences and 

child abuse are now being referred to the police, courts and the CCJD advice offices. With the 

exception of two offices which have few courts in their area, each office has reported that they have 

received more referrals from traditional leaders since the project began.  

The courts were grateful to receive training, and felt they had been excluded from such workshops 

in the past. They felt left out of the drafting of the laws, on which they would have liked more 

influence. They said laws had been imposed and they had no choice now but to implement them. All 

courts have expressed sadness that the workshops have come to an end, and are keen to receive 

more. Several have not received workshops on all of the five topics, and some remote councils have 

not been reached at all. The project has begun a working relationship with the courts, with at least 

five inviting paralegals to witness their proceedings, advise them and strengthen their authority, 

which they feel is not respected. There is a need for further training of traditional leaders, especially 

those with older and predominantly male members, in order to reinforce their grasp of civil laws and 

to monitor their decisions. 

Lastly, the project has benefitted CCJD’s advice offices by exposing the paralegals to more of the 

challenges and customs of the communities where they work, and fostering a closer working 

relationship with traditional leaders. This has already started to bring an increase in referrals, and 

invitations to speak at joint presentations with the chiefs and their indunas. 


